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doubtedly made between an adverse possessor who holds under a paramount 
title and one who does not. If his right is complete at the time of the grant, it 
is generally held that this constitutes sufficient eviction to support an action for 
breach of the covenant. Moore v. Vail, 17 Ill. i85. But if the grantor has the 
paramount title a mere tortious adverse possession is not a breach of warranty. 
Noonan v. Lee, 2 Black (U. S.) 499. 

DAMAGES - MEASURE OF DAMAGES - TROVER FOR CONVERSION OF 
GOODS IN TRANSIT. - The defendant, at Buffalo, seized certain horses shipped 
by the plaintiff from Chicago to Liverpool. The plaintiff brought trover for the 
conversion. Held, that the plaintiff may recover the market value of the horses 
at Liverpool less the cost of carriage and of effecting a sale there. Walling- 

ford v. Kaiser, 191 N. Y. 392. 
The general measure of damages in trover is the market value of the prop- 

erty at the time and place of conversion, with interest. Spicer v. Waters, 65 
Barb. (N. Y.) 227. Where, however, a common carrier converts goods de- 
livered for transportation, the universal rule is that the carrier is liable for the 
value of the goods at the place of destination. Sturgess v. Bissell, 46 N. Y. 
462. But this rule of liability is based on the carrier's breach of either his 
common law or his contractual duty to deliver, and not on the mere conversion. 
To allow the plaintiff to recover in trover for his loss of profits is to allow him 
consequential damages, since his only direct loss is the loss of his property at 
the time and place of conversion. In this country it seems to be generally held 
that consequential damages are not recoverable in actions of trover. Seymour 
v. Ives, 46 Conn. IO9. And the same is true in England unless special dam- 
age is alleged and proved. Bodley v. Reynolds, 8 Q. B. 779. 

DEDICATION - RESTRICTIONS ON DEDICATION- LIMITATIONS IN AN IM- 
PLIED DEDICATION. - A steam railroad constructed a crossing over its right of way, which was owned in fee. After the public had used it as an ordinary street for several years the railroad sought to enjoin a street railroad from using the crossing. Held, that the railroad is not entitled to the injunction. Michi- 
gan Central R. Co. v. Hammond, W. S& E. C. Elec. Ry. Co., 83 N. E. 650 
(Ind., App. Ct.). 

The operation of a street railroad is an ordinary use of a public street and is 
not an additional burden on the easement. Taggart v. Newport St. Ry. Co., 
I6 R. I. 668. When a steam railroad obtains a right of way across a public 
street, it does so subject to the easement of the general public to use the street 
and therefore cannot object to its tracks being crossed by those of a street rail- 
road. Chicago, etc., Ry. Co. v. Whiting, 139 Ind. 297; C., B. fr' Q. R. R. Co. 
v. West Chicago St. R. R. Co., 156 Ill. 255. In the present case the public ob- 
tained the street by the implied dedication of the railroad, and it was argued that 
the dedication was limited to the easement of a foot and carriage way. If such 
a restricted dedication were made by deed or writing, it might be sustained, 
although to allow such restrictions seems contrary to sound public policy. See 
21 HARV. L. REV. 356. To go further, allowing the dedicator to impose limi- 
tations on the apparent scope of his dedication by showing his intent, would be 
confusing and unjustifiable. When, as in this case, the evidence shows that a 
highway has been dedicated, all the customary uses of a highway are proper. South East, etc., Ry. Co. v. Evansville, etc., Ry. Co., 82 N. E. 765 (Ind.). 

EASEMENTS -PRESCRIPTION--INTERRUPTION BY INCREASING BURDEN.- 
The defendant erected and operated a two-track elevated railroad for seventeen 
years. It then erected a third track between the two on the same supports, and 
maintained it for five years. The plaintiff, an abutting owner, sued for inter- 
ference with his easements of light, air, and access. Held, that the defendant 
has not acquired a prescriptive right to maintain the original tracks. Roosevelt 
v. N. Y. El. R. R. Co., 38 N. Y. L. J. 2515 (N. Y., Sup. Ct., March, I908). The fact that the defendant's charter contains a provision for compensation of abutting owners does not prevent its user from being adverse. Lehigh Val- 
ley R. R. Co. v. McFarlan, 43 N. J. L. 605. The whole question therefore is 

doubtedly made between an adverse possessor who holds under a paramount 
title and one who does not. If his right is complete at the time of the grant, it 
is generally held that this constitutes sufficient eviction to support an action for 
breach of the covenant. Moore v. Vail, 17 Ill. i85. But if the grantor has the 
paramount title a mere tortious adverse possession is not a breach of warranty. 
Noonan v. Lee, 2 Black (U. S.) 499. 

DAMAGES - MEASURE OF DAMAGES - TROVER FOR CONVERSION OF 
GOODS IN TRANSIT. - The defendant, at Buffalo, seized certain horses shipped 
by the plaintiff from Chicago to Liverpool. The plaintiff brought trover for the 
conversion. Held, that the plaintiff may recover the market value of the horses 
at Liverpool less the cost of carriage and of effecting a sale there. Walling- 

ford v. Kaiser, 191 N. Y. 392. 
The general measure of damages in trover is the market value of the prop- 

erty at the time and place of conversion, with interest. Spicer v. Waters, 65 
Barb. (N. Y.) 227. Where, however, a common carrier converts goods de- 
livered for transportation, the universal rule is that the carrier is liable for the 
value of the goods at the place of destination. Sturgess v. Bissell, 46 N. Y. 
462. But this rule of liability is based on the carrier's breach of either his 
common law or his contractual duty to deliver, and not on the mere conversion. 
To allow the plaintiff to recover in trover for his loss of profits is to allow him 
consequential damages, since his only direct loss is the loss of his property at 
the time and place of conversion. In this country it seems to be generally held 
that consequential damages are not recoverable in actions of trover. Seymour 
v. Ives, 46 Conn. IO9. And the same is true in England unless special dam- 
age is alleged and proved. Bodley v. Reynolds, 8 Q. B. 779. 

DEDICATION - RESTRICTIONS ON DEDICATION- LIMITATIONS IN AN IM- 
PLIED DEDICATION. - A steam railroad constructed a crossing over its right of way, which was owned in fee. After the public had used it as an ordinary street for several years the railroad sought to enjoin a street railroad from using the crossing. Held, that the railroad is not entitled to the injunction. Michi- 
gan Central R. Co. v. Hammond, W. S& E. C. Elec. Ry. Co., 83 N. E. 650 
(Ind., App. Ct.). 

The operation of a street railroad is an ordinary use of a public street and is 
not an additional burden on the easement. Taggart v. Newport St. Ry. Co., 
I6 R. I. 668. When a steam railroad obtains a right of way across a public 
street, it does so subject to the easement of the general public to use the street 
and therefore cannot object to its tracks being crossed by those of a street rail- 
road. Chicago, etc., Ry. Co. v. Whiting, 139 Ind. 297; C., B. fr' Q. R. R. Co. 
v. West Chicago St. R. R. Co., 156 Ill. 255. In the present case the public ob- 
tained the street by the implied dedication of the railroad, and it was argued that 
the dedication was limited to the easement of a foot and carriage way. If such 
a restricted dedication were made by deed or writing, it might be sustained, 
although to allow such restrictions seems contrary to sound public policy. See 
21 HARV. L. REV. 356. To go further, allowing the dedicator to impose limi- 
tations on the apparent scope of his dedication by showing his intent, would be 
confusing and unjustifiable. When, as in this case, the evidence shows that a 
highway has been dedicated, all the customary uses of a highway are proper. South East, etc., Ry. Co. v. Evansville, etc., Ry. Co., 82 N. E. 765 (Ind.). 

EASEMENTS -PRESCRIPTION--INTERRUPTION BY INCREASING BURDEN.- 
The defendant erected and operated a two-track elevated railroad for seventeen 
years. It then erected a third track between the two on the same supports, and 
maintained it for five years. The plaintiff, an abutting owner, sued for inter- 
ference with his easements of light, air, and access. Held, that the defendant 
has not acquired a prescriptive right to maintain the original tracks. Roosevelt 
v. N. Y. El. R. R. Co., 38 N. Y. L. J. 2515 (N. Y., Sup. Ct., March, I908). The fact that the defendant's charter contains a provision for compensation of abutting owners does not prevent its user from being adverse. Lehigh Val- 
ley R. R. Co. v. McFarlan, 43 N. J. L. 605. The whole question therefore is 

doubtedly made between an adverse possessor who holds under a paramount 
title and one who does not. If his right is complete at the time of the grant, it 
is generally held that this constitutes sufficient eviction to support an action for 
breach of the covenant. Moore v. Vail, 17 Ill. i85. But if the grantor has the 
paramount title a mere tortious adverse possession is not a breach of warranty. 
Noonan v. Lee, 2 Black (U. S.) 499. 

DAMAGES - MEASURE OF DAMAGES - TROVER FOR CONVERSION OF 
GOODS IN TRANSIT. - The defendant, at Buffalo, seized certain horses shipped 
by the plaintiff from Chicago to Liverpool. The plaintiff brought trover for the 
conversion. Held, that the plaintiff may recover the market value of the horses 
at Liverpool less the cost of carriage and of effecting a sale there. Walling- 

ford v. Kaiser, 191 N. Y. 392. 
The general measure of damages in trover is the market value of the prop- 

erty at the time and place of conversion, with interest. Spicer v. Waters, 65 
Barb. (N. Y.) 227. Where, however, a common carrier converts goods de- 
livered for transportation, the universal rule is that the carrier is liable for the 
value of the goods at the place of destination. Sturgess v. Bissell, 46 N. Y. 
462. But this rule of liability is based on the carrier's breach of either his 
common law or his contractual duty to deliver, and not on the mere conversion. 
To allow the plaintiff to recover in trover for his loss of profits is to allow him 
consequential damages, since his only direct loss is the loss of his property at 
the time and place of conversion. In this country it seems to be generally held 
that consequential damages are not recoverable in actions of trover. Seymour 
v. Ives, 46 Conn. IO9. And the same is true in England unless special dam- 
age is alleged and proved. Bodley v. Reynolds, 8 Q. B. 779. 

DEDICATION - RESTRICTIONS ON DEDICATION- LIMITATIONS IN AN IM- 
PLIED DEDICATION. - A steam railroad constructed a crossing over its right of way, which was owned in fee. After the public had used it as an ordinary street for several years the railroad sought to enjoin a street railroad from using the crossing. Held, that the railroad is not entitled to the injunction. Michi- 
gan Central R. Co. v. Hammond, W. S& E. C. Elec. Ry. Co., 83 N. E. 650 
(Ind., App. Ct.). 

The operation of a street railroad is an ordinary use of a public street and is 
not an additional burden on the easement. Taggart v. Newport St. Ry. Co., 
I6 R. I. 668. When a steam railroad obtains a right of way across a public 
street, it does so subject to the easement of the general public to use the street 
and therefore cannot object to its tracks being crossed by those of a street rail- 
road. Chicago, etc., Ry. Co. v. Whiting, 139 Ind. 297; C., B. fr' Q. R. R. Co. 
v. West Chicago St. R. R. Co., 156 Ill. 255. In the present case the public ob- 
tained the street by the implied dedication of the railroad, and it was argued that 
the dedication was limited to the easement of a foot and carriage way. If such 
a restricted dedication were made by deed or writing, it might be sustained, 
although to allow such restrictions seems contrary to sound public policy. See 
21 HARV. L. REV. 356. To go further, allowing the dedicator to impose limi- 
tations on the apparent scope of his dedication by showing his intent, would be 
confusing and unjustifiable. When, as in this case, the evidence shows that a 
highway has been dedicated, all the customary uses of a highway are proper. South East, etc., Ry. Co. v. Evansville, etc., Ry. Co., 82 N. E. 765 (Ind.). 

EASEMENTS -PRESCRIPTION--INTERRUPTION BY INCREASING BURDEN.- 
The defendant erected and operated a two-track elevated railroad for seventeen 
years. It then erected a third track between the two on the same supports, and 
maintained it for five years. The plaintiff, an abutting owner, sued for inter- 
ference with his easements of light, air, and access. Held, that the defendant 
has not acquired a prescriptive right to maintain the original tracks. Roosevelt 
v. N. Y. El. R. R. Co., 38 N. Y. L. J. 2515 (N. Y., Sup. Ct., March, I908). The fact that the defendant's charter contains a provision for compensation of abutting owners does not prevent its user from being adverse. Lehigh Val- 
ley R. R. Co. v. McFarlan, 43 N. J. L. 605. The whole question therefore is 

doubtedly made between an adverse possessor who holds under a paramount 
title and one who does not. If his right is complete at the time of the grant, it 
is generally held that this constitutes sufficient eviction to support an action for 
breach of the covenant. Moore v. Vail, 17 Ill. i85. But if the grantor has the 
paramount title a mere tortious adverse possession is not a breach of warranty. 
Noonan v. Lee, 2 Black (U. S.) 499. 

DAMAGES - MEASURE OF DAMAGES - TROVER FOR CONVERSION OF 
GOODS IN TRANSIT. - The defendant, at Buffalo, seized certain horses shipped 
by the plaintiff from Chicago to Liverpool. The plaintiff brought trover for the 
conversion. Held, that the plaintiff may recover the market value of the horses 
at Liverpool less the cost of carriage and of effecting a sale there. Walling- 

ford v. Kaiser, 191 N. Y. 392. 
The general measure of damages in trover is the market value of the prop- 

erty at the time and place of conversion, with interest. Spicer v. Waters, 65 
Barb. (N. Y.) 227. Where, however, a common carrier converts goods de- 
livered for transportation, the universal rule is that the carrier is liable for the 
value of the goods at the place of destination. Sturgess v. Bissell, 46 N. Y. 
462. But this rule of liability is based on the carrier's breach of either his 
common law or his contractual duty to deliver, and not on the mere conversion. 
To allow the plaintiff to recover in trover for his loss of profits is to allow him 
consequential damages, since his only direct loss is the loss of his property at 
the time and place of conversion. In this country it seems to be generally held 
that consequential damages are not recoverable in actions of trover. Seymour 
v. Ives, 46 Conn. IO9. And the same is true in England unless special dam- 
age is alleged and proved. Bodley v. Reynolds, 8 Q. B. 779. 

DEDICATION - RESTRICTIONS ON DEDICATION- LIMITATIONS IN AN IM- 
PLIED DEDICATION. - A steam railroad constructed a crossing over its right of way, which was owned in fee. After the public had used it as an ordinary street for several years the railroad sought to enjoin a street railroad from using the crossing. Held, that the railroad is not entitled to the injunction. Michi- 
gan Central R. Co. v. Hammond, W. S& E. C. Elec. Ry. Co., 83 N. E. 650 
(Ind., App. Ct.). 

The operation of a street railroad is an ordinary use of a public street and is 
not an additional burden on the easement. Taggart v. Newport St. Ry. Co., 
I6 R. I. 668. When a steam railroad obtains a right of way across a public 
street, it does so subject to the easement of the general public to use the street 
and therefore cannot object to its tracks being crossed by those of a street rail- 
road. Chicago, etc., Ry. Co. v. Whiting, 139 Ind. 297; C., B. fr' Q. R. R. Co. 
v. West Chicago St. R. R. Co., 156 Ill. 255. In the present case the public ob- 
tained the street by the implied dedication of the railroad, and it was argued that 
the dedication was limited to the easement of a foot and carriage way. If such 
a restricted dedication were made by deed or writing, it might be sustained, 
although to allow such restrictions seems contrary to sound public policy. See 
21 HARV. L. REV. 356. To go further, allowing the dedicator to impose limi- 
tations on the apparent scope of his dedication by showing his intent, would be 
confusing and unjustifiable. When, as in this case, the evidence shows that a 
highway has been dedicated, all the customary uses of a highway are proper. South East, etc., Ry. Co. v. Evansville, etc., Ry. Co., 82 N. E. 765 (Ind.). 

EASEMENTS -PRESCRIPTION--INTERRUPTION BY INCREASING BURDEN.- 
The defendant erected and operated a two-track elevated railroad for seventeen 
years. It then erected a third track between the two on the same supports, and 
maintained it for five years. The plaintiff, an abutting owner, sued for inter- 
ference with his easements of light, air, and access. Held, that the defendant 
has not acquired a prescriptive right to maintain the original tracks. Roosevelt 
v. N. Y. El. R. R. Co., 38 N. Y. L. J. 2515 (N. Y., Sup. Ct., March, I908). The fact that the defendant's charter contains a provision for compensation of abutting owners does not prevent its user from being adverse. Lehigh Val- 
ley R. R. Co. v. McFarlan, 43 N. J. L. 605. The whole question therefore is 

629 629 629 629 


	Article Contents
	p. 629

	Issue Table of Contents
	Harvard Law Review, Vol. 21, No. 8, Jun., 1908
	What Constitutes an Express Warranty in the Law of Sales [pp.  555 - 582]
	Uniformity of Law in the Several States as an American Ideal. IV. State Courts versus Federal Courts [pp.  583 - 594]
	Constitutional Questions Involved in the Commodity Clause of the Hepburn Act [pp.  595 - 616]
	Notes
	Exemptions of Charities from Taxation [pp.  617 - 618]
	State Taxation on Interstate Commerce [pp.  618 - 619]
	The Liability of Married Women on Contracts of Suretyship [pp.  619 - 621]
	Constitutional Provisions against Compulsory Self-Incrimination [pp.  621 - 622]
	Constitutionality of Primary Election Acts [pp.  622 - 623]
	Application of Payments [pp.  623 - 625]
	Appropriations to Reimburse Municipal Officers for Expenses Incurred in Litigation [pp.  625 - 626]

	Recent Cases
	Bills and Notes. Checks. Acceptance by Retention of Check by Drawee [pp.  626 - 627]
	Brokers. Stocks Carried on Margin. Nature of Transaction [p.  627]
	Carriers. Injury to Goods. Injury Caused by Non-Negligent Act of Shipper [p.  627]
	Constitutional Law. Nature and Development of Constitutional Government. State Quasi-Sovereignty [pp.  627 - 628]
	Courts. Jurisdiction on Holidays [p.  628]
	Covenants of Title. Covenants of Seisin and Warranty. Breach by Possession Adverse to Grantor [pp.  628 - 629]
	Damages. Measure of Damages. Trover for Conversion of Goods in Transit [p.  629]
	Dedication. Restrictions on Dedication. Limitations in an Implied Dedication [p.  629]
	Easements. Prescription. Interruption by Increasing Burden [pp.  629 - 630]
	Equitable Conversion. Whether Surplus Proceeds of Sale of Land by Court Descends as Realty or Personalty [p.  630]
	Federal Courts. Jurisdiction Based on Diversity of Citizenship. Waiver of Jurisdictional Defect [pp.  630 - 631]
	Husband and Wife. Liabilities of Husband as to Third Parties. Effect of Married Women's Property Acts on Husband's Liability for Torts of Wife [p.  631]
	Insurance. Amount of Recovery. Destruction by Fire of Building Condemned as a Nuisance [pp.  631 - 632]
	Interstate Commerce. Control by States. Peddlers Subject to State License Tax [p.  632]
	Limitation of Actions. Accrual of Right. Conveyance before Marriage in Fraud of Dower [pp.  632 - 633]
	Nuisance. Recovery of Damages. Recovery by One Having No Rights in Property Affected [p.  633]
	Restraint of Trade. State Anti-Trust Legislation. Combination of Public Service Companies [pp.  633 - 634]
	Salvage. Services Rendered to Ship in Dry Dock [p.  634]
	Title, Ownership, and Possession. Articles Subject to Ownership. Right to Artistic Creations [pp.  634 - 635]
	Trade Unions. Strikes. Compelling Acquiescence to a Union By-Law [p.  635]
	Vested, Contingent, and Future Interests. Future Interests in Personalty. Machinery as a Consumable Chattel [pp.  635 - 636]
	War. Military Persons as Contraband of War [p.  636]

	Books and Periodicals
	Leading Legal Articles
	Contributory Negligence of Beneficiary under Lord Campbell's Act [pp.  636 - 638]
	Recovery of Interest on Advances by Brokers [pp.  638 - 639]

	Book Reviews
	untitled [pp.  640 - 642]
	untitled [pp.  642 - 643]
	untitled [pp.  643 - 644]
	untitled [p.  644]
	untitled [pp.  644 - 645]
	untitled [p.  645]




